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Introduction
§ I do not speak for any tribal people
§ I do not speak for Sloughhouse RCD
 Kronick is Counsel to Sloughhouse RCD

§ I’m sharing my years of experience with engagement with
California Native American Tribes
 SGMA Implementation and Tribal Considerations
 AB 52 Implementation (Tribal Consultation re: Tribal Cultural Resources in
the California Environmental Quality Act (CEQA) Process)
 Land Use and Water Lawyer
 Working with other GSAs on SGMA and Tribal Engagement

Presentation Overview
§ Situational Awareness for the Cosumnes Basin Working Group
§ What SGMA requires of GSAs with regard to California Native
§
§
§
§

American Tribal Governments (Tribes)
What CEQA requires of GSAs with regard to Tribes
Successful Examples/ Unsuccessful Examples
Potential Approach for Cosumnes Basin Working Group
Discussion

Situational Awareness
§ 14 Tribes on the Native American
Heritage Commission List (NAHC) for
Amador and Sacramento Counties
 Buena Vista Rancheria of Me-Wuk





Indians
Calaveras Band of Mi-Wuk Indians
Colfax-Todds Valley Consolidated Tribe
Jackson Rancheria Band of Miwuk
Indians
Nashville Enterprise Miwok-MaiduNishinam Tribe








Tsi Akim Maidu
Shingle Springs Band of Miwok Indians*
Ione Band of Miwok Indians*
Jackson Rancheria
The Confederated Villages of Lisjan
United Auburn Indian Community of the
Auburn Rancheria*
 Washoe Tribe of Nevada and California
 Wilton Rancheria*
 Yocha Dehe Wintun Nation*

Situational Awareness
§ Current Tribal lands or reservation areas are not the same as areas of traditional
and cultural affiliation for consultation purposes
 Historical Context
§ State and Federal history of genocide and forced removal led to the systematic exclusion of Tribes
from a seat at the table

§ Current Context
 SGMA does not fix this legacy, but does require consideration and engagement from the
GSAs now
 California Native American Tribes are sovereign governments that are thriving, modern,
culturally intact and sophisticated
 Varying resources and capacity to engage, just like GSAs and local governments

Why Tribes Matter in SGMA
§ Many types of tribal land, all of which may have varying water uses






Trust and Fee Land
Ancestral Land
Reservations
Economic Development
Traditional water systems

What SGMA Requires of GSAs for Tribal
Considerations
§ Statutory Requirements
 Complete information re: water availability and uses, inclusion of all beneficial
water users and list of interested persons
§ Water Code sections 10723.2 and 10724.4

 State cannot compel Sovereign Nations (Federal vs State law)

§ DWR Review of GSP for Adequacy
 Expectation of proactive outreach
 Expectation of good faith engagement if requested in response to outreach
 Tribes are not stakeholders, government to government engagement is
required

Opportunities for SGMA/ Tribal Engagement
§ Governance Structure/ Engagement Options
 Joint Powers Authorities
§ Federally recognized Tribes can participate in JPAs (Gov. Code section 6500)

 Memorandums of Understanding or Memorandums of Agreement





(MOU/MOA)
Advisory Council
Ongoing outreach and engagement
Consultation
Other as Agreed

What SGMA Requires of GSAs for Tribal
Considerations
Visit groundwaterexchange.org
and search for “Guidance
Document for the Sustainable
Management of Groundwater Engagement with Tribal
Governments” or visit
www.water.ca.gov and go to the
Tribal Policy Advisor’s page

What SGMA Requires of GSAs for Tribal
Considerations
§ Sovereignty
 The Tribes can choose whether and how to engage, they are not required
to participate in SGMA
 Tribes may have reasons they chose not to engage
 Tribes may have valuable information to share, if they choose
 Tribes may have several types of water rights and be beneficial water users

SGMA Statute Considers Tribal Interests
California Water Code section 10720.3.
a) This part applies to all groundwater basins in the state.
b) To the extent authorized under federal or tribal law, this part applies
to an Indian tribe and to the federal government, including, but not limited
to, the United States Department of Defense.

SGMA Statute Considers Tribal Interests
c) The federal government or any federally recognized Indian tribe,
appreciating the shared interest in assuring the sustainability of
groundwater resources, may voluntarily agree to participate in the
preparation or administration of a groundwater sustainability plan or
groundwater management plan under this part through a joint powers
authority or other agreement with local agencies in the basin. A
participating tribe shall be eligible to participate fully in planning,
financing, and management under this part, including eligibility for
grants and technical assistance, if any exercise of regulatory authority,
enforcement, or imposition and collection of fees is pursuant to the
tribe’s independent authority and not pursuant to authority granted to
a groundwater sustainability agency under this part.

SGMA Statute Considers Tribal Interests
d) In an adjudication of rights to the use of groundwater, and in the
management of a groundwater basin or subbasin by a groundwater
sustainability agency or by the board, federally reserved water rights to
groundwater shall be respected in full. In case of conflict between federal
and state law in that adjudication or management, federal law shall prevail.
The voluntary or involuntary participation of a holder of rights in that
adjudication or management shall not subject that holder to state law
regarding other proceedings or matters not authorized by federal law. This
subdivision is declaratory of existing law.
(Added by Stats. 2014, Ch. 346, Sec. 3. (SB 1168) Effective January 1, 2015)

What CEQA requires of GSAs for Tribal
Considerations
§ CEQA Review of GSP

§ Current Management Actions

 Environmental impacts on Tribal

 Where CEQA is needed, AB 52

Cultural Resources (TCR)
 Environmental impacts on water,
species of concern
 Engage now to avoid issues later

applies
 Potential Categorical Exemptions
for certain management actions

§ Cost effective
§ Better relationships

§ Proactive review for potential
impacts to TCR
§ Plan for avoidance
§ Voluntarily early consultation is
possible

Successful Examples/ Unsuccessful
Examples
§ GSA A: GSA engaged with Tribe on
management actions and
monitoring well installation,
comprehensive proactive
consultation led to potential use of
CEQA exemption, if appropriate,
and well construction planned to
avoid sensitive areas, with tribal
monitoring. Tribe on GSA Advisory
Committee.









Proactive engagement
Positive record to show DWR
CEQA streamlining
Certainty of process and timelines
Cost effective
Months of engagement
Stronger relationship

Successful Examples/ Unsuccessful
Examples
§ GSA B: GSA tried to keep Tribe out, State intervened, ongoing
poor relationship







Fought to keep Tribes out of the process
State intervention, negative record
Litigation risk
Uncertainty
Years of strife
Weaker relationship

Potential Approaches for Cosumnes Working
Group Actions
§ Outreach during the Planning Phase
 Review prior engagement with Tribes
 Letter with GSP development update
 Invitation to a government-to-government workshop or other form of
engagement
 Invite, Ask, and Follow Up

§ CEQA
 Proactively consider TCR in planning for location of projects
 Anticipate Government to Government Consultation

Potential Approaches for Cosumnes Working
Group Actions
§ Consider approach
 Collectively as a Working Group
 Individually as GSAs
 Efficiency/Government to Government requirement/Individual GSA Goals

§ Future Opportunities
 Public Comment Phase
 5 Year Update

Tribal Engagement and Consultation Best
Practices
§ Respect Sovereignty and Government to Government Relationship
§ Understand Historical and Modern Context
§ Be patient, follow up, allow sufficient lead time
 Pandemic Considerations: extra time, electronic and physical mail, etc.
§ Remember that you are asking for a favor
 GSAs need good data on water use for adequate GSPs
 GSAs need to show good faith outreach and engagement for adequate GSP
 GSAs have an independent obligation to consider TCRs in CEQA review of GSP
§ Tribes are the experts in TCR
§ Who are your best communicators?
 Prior engagement with Tribes
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